LEGISLATION REQUIRED BY THE AFFORDABLE CARE ACT AND TO REDUCE
FRAUD AND ABUSE IN THE MEDICAID AND HEALTH CHOICE PROGRAMS

Short Title: ACA-required Fraud and Abuse ProvisiofiPublic)
Sponsors:
Referred to:

The General Assembly of North Carolina enacts:

SECTION 1: The General Statutes are amended by adding a napté€®ho read:

“Chapter 108C: Medicaid and Health Choice Provider Requirements

108C-1. Scope; applicability of this chapter.

(a)  This chapter shall apply to health care providerghat term is defined in G.S. 108C-2(e).
(b) Nothing in the North Carolina General Statutesherlorth Carolina Administrative
Code shall be construed to give rise to any prgpgartiberty right in initial or continued
participation as a provider in the North Carolinaditaid or Health Choice programs.

(c) Entering into a Medicaid or Health Choice admirgte participation or enroliment
agreement with the Department does not give riseyoproperty or liberty right in continued
participation as a provider in the North Carolinaditaid or Health Choice programs.

(d) The approval or acceptance of a Medicaid adminig&garticipation or enroliment
agreement by the Department that grants Medicdliddprivileges or allows a provider to
furnish services under the North Carolina Stat& Rla Medical Assistance in accordance with
42 C.F.R. 431.107 shall not be construed to wdiedlepartment’s sovereign immunity.

(Codifies existing provision contained in Secti@n7BA.(b) of Session Law 2009-451; consistent
with federal court interpretation of Medicaid praoer rights. See, e.g. Kelly Kare, Ltd. v.
O’Rourke 930 F. 2d 170 (2d Cir. 1991); Geriatrics, Inc.Harris, 640 F.2d 262 (10th Cir.

1981); Silver v. Baggiano804 F.2d 1211 (11th Cir. 1986); Green v. Cashn@b F. 2d 945

(6™ Cir. 1979); Pers. Care Prods. v. Hawkins, 2011 .\ABp. LEXIS 4144 {5Cir. 2011))

108C-2. Definitions.

(a) Department. — The North Carolina Departmerii@dlth and Human Services .

(b) Division. — The Division of Medical Assistanoéthe North Carolina Department of Health
and Human Services.

(c) Medicaid. — The Medical Assistance program arfied by Section 108A-54 of the General
Statutes and as set forth in the North CarolineeFtan for Medical Assistance.

(d) Health Choice. — The Health Insurance ProgmmChildren authorized by Section 108A-
70.25 of the General Statutes and as set fortheifNbrth Carolina State Plan for the Health
Insurance Program for Children.

(e) Health care provider or Provider. — An indivadlypartnership, group, association,
corporation, institution, or entity enrolled or kawy to enroll in the North Carolina Medicaid
program or the North Carolina Health Insurance Rnogfor Children, or who provides State-
funded behavioral health services or _any otherices reimbursed from any Federal Block
Grant Funds.

(f) Program Integrity. — This term means all adtes undertaken by the Department, its
Divisions, contractors, vendors and authorized egéa prevent fraud, waste and abuse in, and
ensure the integrity of, the NC Medicaid and He@lloice programs.




(a) Revalidation. — This term means the re-enratinod a provider in the Medicaid or
Health Choice programs as required under statedmrél law.

Definitions necessary for statutory constructiont required by ACA.

108C-3. Medicaid and Health Choice provider screening.
(a) The Department shall conduct provider screenfiidedicaid and Health Choice providers
in accordance with the Affordable Care Act and iempénting regulations and this Chapter.
(b) The Department must screen all initial and lidation applications for enrollment in
Medicaid and Health Choice, including applicatiémsa new practice location, based on
Department assessment of risk and assignmentdtegarical risk level of “limited,”
“moderate,” or “high.” If a provider could fit with more than one risk level, the highest level of
screening is applicable.
(c) Limited categorical risk provider categoriefieTfollowing provider types are hereby
designated as “limited” categorical risk:

(1) Physician or nonphysician practitioners (inahgdnurse practitioners, CRNAs,

physician assistants, physician extenders, ocaupattherapists, speech/language

pathologists, chiropractors, optometrists and dadists) and medical groups or clinics.

(2) Ambulatory surgical centers.

(3) End-stage renal disease facilities.

(4) Federally qualified health centers.

(5) Histocompatibility laboratories.

(6) Vision and Hearing Aid providers.

(7) Transplant and Transplant-Related Service pdergi

(8) Hospitals, including critical access hospit@lepartment of Veterans Affairs

Hospitals, and other state or federally owned hHakfacilities.

(9) Health programs operated by an Indian Healtyim (as defined in section 4(12) of

the Indian Health Care Improvement Act) or an urlmalian organization (as defined in

section 4(29) of the Indian Health Care Improvenfart) that receives funding from the

Indian Health Service pursuant to Title V of thdibn Health Care Improvement Act.

(10) Mammography screening centers.

(11) Mass immunization roster billers.

(12) Organ procurement organizations.

(13) Radiation therapy centers.

(14) Rural health clinics.

(15) Nursing facilities, including Intermediate @dfacilities for the Mentally Retarded.

(16) Local Education Agencies.
(d) Moderate categorical risk provider categoriéte following provider types are hereby
designated as “moderate” categorical risk:

(1) Directly-enrolled outpatient behavioral hea#rvices providers.

(2) Comprehensive outpatient rehabilitation faieiit

(3) Revalidating Critical Access Behavioral Healtiencies.

(4) Hospice organizations.

(5) Independent clinical laboratories.

(6) Independent diagnostic testing facilities.

(7) Physical therapists enrolling as individual@srmroup practices.

(8) Pharmacy Services.

(9) Dentists and Orthodontists.




(10) Revalidating Agencies providing Private Dutyrsing, Home Health, or Home
Infusion Services.
(11) Revalidating Agencies providing Home- or ConmitytBased Services pursuant to
waivers authorized by the federal Centers for Mediand Medicaid Services under 42
U.S.C. 81396n(c).
(e) High categorical risk provider categories. Tolowing provider types are hereby designated
as “high” categorical risk:
(1) Agencies providing Personal Care Services didme Care Services.
(2) Adult Care Homes delivering Medicaid reimbursedvices.
(3) Agencies providing Durable Medical Equipmentluding but not limited to
Orthotics and Prosthetics.
(4) Agencies providing Behavioral Health Serviees;luding revalidating Critical
Access Behavioral Health Agencies and all direetiyelled outpatient behavioral health
services providers.
(5) Prospective (newly enrolling) Critical AccessHavioral Health Agencies.
(6) Prospective (newly enrolling) Agencies proviglifrivate Duty Nursing, Home
Health, or Home Infusion Services.
(7) Prospective (newly enrolling) Agencies proviglidome or Community Based
Services pursuant to waivers authorized by therfddgenters for Medicare and
Medicaid Services under 42 U.S.C. 81396n(c).
(8) Agencies providing HIV Case Management.
(9) Ambulance services.
(10) Providers who have incurred a Medicaid or He@hoice overpayment to the
Department in excess of ten percent of the prolddEryments received from Medicaid
and Health Choice in the previous twelve (12) magoghod.
(11) Providers against whom the Department haves®g a payment suspension in
accordance with 42 C.F.R. 8 455.230r G.S. 108Ctdimvthe previous twelve (12)
month period.
(12) Providers whose owners, operators, or managimgloyees were convicted of a
disqualifying offense pursuant to G.S. 108C-3Awate granted an exemption by the
Department within the previous ten (10) years.
(13) Providers that were excluded, or whose owrmgrstators, or managing employees
were excluded by the OIG or another State’s Medipadgram within the previous ten
(10) years.
(f) Adjustment of risk level. The Department mayusti the categorical risk level for any
individual provider or provider type from “limiteddr “moderate” to “high” when any of the
conditions described in 42 C.F.R. 455.450(c)(3amy of the following conditions occur:

(1) The Department places a provider on prepaymesmtw.

(2) The provider has an outstanding overpaymentdawé¢he Department.

(3) The Department or any licensing board instgw@tdicensure action against a provider.
The Department shall establish a procedure fopaigeer who has had its risk level adjusted to
the “moderate” or “high” category to be adjustedloto the previous risk level after the above
condition(s) are resolved to the satisfaction ef Erepartment.

(g) For providers dually-enrolled in the federal diteare program and the NC Medicaid
program, the Department may rely on the resultt®@provider screening performed by
Medicare contractors.

(h) For out-of-state providers, the Department mehy on the results of the provider screening
performed by the Medicaid agencies or Health InseedProgram for Children agencies of other
States.




Required by Section 6401 of the Affordable Careaddtimplementing federal regulations.

108C-3A. Criminal background checksfor certain providers.
(a) The Division shall conduct a criminal backgrduheck of and require the submission of
fingerprints from a provider subject to G.S. 108€&3)3a high categorical risk provider), an
owner and/or operator of that provider, and its agimg employees, unless it is relying upon the
results of screenings pursuant to G.S. 108C-3(()oiThe Division may also require a criminal
background check of employees involved in diretigpé care on behalf of the high categorical
risk provider. For purposes of this section:
(1) A “managing employee” means a general mandgsiness manager, administrator,
director, or other individual who exercises openadil or managerial control over, or who
directly or indirectly conducts the day-to-day at@n of an institution, organization, or
agency, including the chief financial officer fdwetorganization.
(2) An “owner and/or operator” means a person op@a@tion that:
a. Has an ownership interest totaling 5 percembane in a health care provider;
b. Has an indirect ownership interest equal torserdg or more in a health care
provider;
c. Has a combination of direct and indirect owngrétterests equal to 5 percent
or more in a health care provider;
d. Is an officer or director of a health care pd&rithat is organized as a
corporation or limited liability company; or
e. Is a partner in a health care provider thatgamized as a partnership.
(b) Upon request by the Division, the North Caraliepartment of Justice shall provide to the
Division a national criminal history for a provider other person subject to this section. The
Division shall provide to the Department of Justive fingerprints of the covered person to be
checked, any additional information required by Emepartment of Justice, and a form signed by
the person to be checked consenting to the chettleafriminal record and to the use of
fingerprints and other identifying information reigd by the State or National Repositories. The
fingerprints of the individual shall be forwardedthe State Bureau of Investigation for a search
of the State criminal history record file and that8 Bureau of Investigation shall forward a set
of fingerprints to the Federal Bureau of Investigiaifor a national criminal history record
check. The Division shall keep all information puast to this section confidential. The
Department of Justice shall charge a reasonabl®fe®nducting the checks of the criminal
history records authorized by this section. A jpdev or applicant shall reimburse the
Department for the cost of capturing fingerprinisquant to this Chapter.
(c) All releases of criminal history informationdgr this section shall be subject to, and in
compliance with, rules governing the disseminatiboriminal history record checks as adopted
by the North Carolina Division of Criminal Informai. All of the information received through
the checking of the criminal history is privilegedformation and for the exclusive use of the
Division.
(d) The Division shall deny enrollment or termin#te enrollment of a provider where any
person with a 5 percent or greater direct or irdicevnership interest in the provider has been
convicted of any criminal offense related to thaitgon’s involvement with the Medicare,
Medicaid, or Health Choice program in the last #8rg, unless the Division determines that
denial or termination of enrollment is not in thesbinterests of the Medicaid program and the
State Medicaid agency documents that determinati@amiting.
(e) The Division may deny enrollment or termindite &nrollment of a provider subject to G.S.
108C-3(e) if it is determined that the applicambvider, or owner, operator, or employee of the




provider or applicant has been convicted of antheffollowing offenses, if, after review of the
seriousness, age, and other circumstances invakangffense, the Division determines itis in
the best interest of the integrity of the Medicaidgram or Health Choice program to do so: any
criminal offenses as set forth in any of the followArticles of Chapter 14 of the General
Statutes: Article 5, Counterfeiting and Issuing Mtary Substitutes; Article 5A, Endangering
Executive and Legislative Officers; Article 6, Hamale; Article 7A, Rape and Other Sex
Offenses; Article 8, Assaults; Article 10, Kidnapgiand Abduction; Article 13, Malicious
Injury or Damage by Use of Explosive or IncendiBigvice or Material; Article 14, Burglary
and Other Housebreakings; Article 15, Arson ance©Burnings; Article 16, Larceny; Article
17, Robbery; Article 18, Embezzlement; Article F@lse Pretenses and Cheats; Article 19A,
Obtaining Property or Services by False or Frautulkse of Credit Device or Other Means;
Article 19B, Financial Transaction Card Crime Atticle 20, Frauds; Article 21, Forgery;
Article 26, Offenses Against Public Morality andd@ecy; Article 26A, Adult Establishments;
Article 27, Prostitution; Article 28, Perjury; Adie 29, Bribery; Article 31, Misconduct in Public
Office; Article 35, Offenses Against the Public PegArticle 36A, Riots and Civil Disorders;
Article 39, Protection of Minors; Article 40, Prateon of the Family; Article 59, Public
Intoxication; and Article 60, Computer-Related CeinThe crimes also include possession or
sale of drugs in violation of the North Carolinarffolled Substances Act, Article 5 of Chapter
90 of the General Statutes, and alcohol-relateghs#s such as sale to underage persons in
violation of G.S. 18B-302, or driving while impadtén violation of G.S. 20-138.1 through G.S.
20-138.5.

Required by Section 6401 of the Affordable Careadtimplementing federal regulations.
Subparagraph (d) mandates the permissive requirésresi forth in 42 C.F.R. 455.106. This
provision was proposed by the provider associations

108C-4. Payment suspension.

@) In addition to the procedures for suspending paymeeinforth at 42 C.F.R. 455.23, the
Department shall also suspend payment to any NGddiedor NC Health Choice provider
which: (1) owes an outstanding overpayment, assassiine or other accounts receivable to
the Department; or (2) has had its participatiotheaNC Medicaid or NC Health Choice
programs suspended or terminated by the Divisiddedical Assistance.

(b) For providers who owe an outstanding overpaymesessment, or other accounts
receivable to the Department, the suspension ahpat shall not exceed the amount owed to
the Department, including any applicable penalty iswerest charges, and shall continue during
the pendency of any appeal filed at the Office dhnistrative Hearings or state or federal
courts.

(c) Providers whose participation in the NC MedicaidN@ Health Choice programs has
been suspended or terminated shall have all pagnsespended beginning on the thirty-first day
after the notice of suspension or termination idedsby the Department to the provider's last
known address on file with the Division, and thegnsion of payment shall continue during the
pendency of any appeal filed at the Office of Adistiative Hearings or state or federal courts.
The notice to the provider of the overpayment, s@®ent, other accounts receivable, suspension
or termination shall include notice of the poteinp@ayment suspension. The Department is not
required to send a separate notice of the paynuspession.

(d) If the final agency decision is in favor of the yider, or if the provider appeals the final
agency decision and the final court decision i&iror of the provider, the Department shall
reimburse the provider for payments for all cleines suspended during the period of appeal.




(e) The Department shall not make any payment to a N@id4id or NC Health Choice
provider unless and until all outstanding recoupisiemssessments, fines or overpayments have
been repaid in full to the Department, togethehwaity applicable penalty and interest charges,
or unless and until the provider has entered imiayanent plan approved by the Department not
to exceed twenty-four (24) months. The Departnhastthe sole discretion whether to allow a
provider to enter into a payment plan and to setgeand conditions for such plans.

® A recoupment, assessment, fine or overpaymend davthe Department becomes
outstanding on the thirty-first day after the fimakice of such recoupment, assessment, fine or
overpayment is mailed by the Department to theigexs last known address on file with the
Division. For purposes of this Chapter, “outstamgtlimeans thirty-one days after the provider
receives notification that the Department has ifiedtan overpayment, fine or assessment or
other accounts receivable owed to the Departmenipon the thirty-first day after the
recoupment, assessment, fine or overpayment iddighdull or in part, by a Department
hearing officer following an informal hearing ocomsideration review, regardless of whether
the provider has appealed such notification orrdstetion to the Office of Administrative
Hearings or any state or federal courts.

(@)  All payments suspended in accordance with this €naghall be applied toward any
outstanding recoupment, assessment, fine or overgayowed to the Department unless the
Department is required to remit such paymentsed_thited States Internal Revenue Service in
accordance with federal law.

(h)  When issuing payment suspensions in accordancethigiChapter, the Department may
suspend payment to all providers which share theedRS Employee Identification Number or
corporate parent as the provider or provider sitation which owes the recoupment, fine,
assessment, or overpayment.

(1) If the Office of Administrative Hearings issuestaysof the agency action giving rise to
the payment suspension described herein in acooedaith G.S. 81A-1, Rule 65, a bond equal
to the outstanding amount owed to the Departmermne month of the provider’s average
annual billing, shall be required, the case shalplaced on an expedited hearing docket and
such stay shall only be in effect for a maximunthifty days from issuance.

()] The Office of Administrative Hearings is prohibitt)dm issuing a stay of a payment
suspension implemented in accordance with 42 C45BR.23.

Authorized by Section 6402 of the Affordable Case #2 C.F.R. 455.23 and guidance from
CMS stating that the federal rules governing payinsespension constitute a “floor, not a
ceiling, for the protection of Medicaid funds.” @iies existing payment suspension language
contained at Section 10.73A. of Session Law 2009-45

108C-5. Agents, clearinghouses, and alter nate payees; registration requir ed.

The Department is authorized to establish a regidtbilling agents, clearinghouses and/or
alternate payees that submit claims on behalf altheare providers and to charge a reasonable
fee to cover the costs of creating the registrgdoordance with the Affordable Care Act and
implementing requlations. All billing agents, diemhouses, or alternate payees shall register
with the Department within six months of the enaatibof this Chapter before submitting claims
on behalf of health care providers. Any billingeay clearinghouse or alternate payee that fails
to reqister with the Department prior to submittolgims on behalf of health care providers shall
be excluded from the registry for a period notxoe=d one (1) year.

Required by Section 6503 of the Affordable Care Act



108C-6. Prepayment Claims Review
€) In order to ensure that all claims presented brogiger for payment by the Department
meet the Department’s medical necessity criterthalhother Medicaid, Health Choice, or other
federal or state documentation requirements, aiggownay be required to undergo prepayment
claims review by the Department. Grounds for bgilaged on prepayment claims review
include, but shall not be limited to, receipt be fhepartment of allegations of fraud, waste or
abuse and identification of aberrant billing prees as a result of investigations or data analysis
performed by the Division, its contractors and dgen
(b) Providers are not entitled to payment prior torokreview by the Department. The
Department or its applicable contractor is requiredotify the provider in writing of the
decision and the process for submitting claimpfepayment claims review within no less than
fourteen (14) calendar days prior to institutinggayment claims review, and the notice shall
contain the following:

(1) An of the Department’s decision to place thevider on prepayment medical review;

(2) A description of the review process and timesin

(3) A list of all supporting documentation that fh@vider will need to submit

contemporaneously with the claims that will be sabio the prepayment claims review;

and

(4) The process for submitting claims and suppgrtiacumentation.
(c) The Department or its applicable contractor is m@gto process all claims submitted for
prepayment review within thirty (30) calendar dafsubmission by the provider. If the
Department or its applicable contractor need aolufitl information to process a claim pursuant
to this section, a request for additional informatmust be sent to the provider in writing within
fifteen (15) calendar days of receipt of such claamd the provider shall have fifteen (15)
calendar days to provide additional informatiothe Department or its applicable contractor
shall have an additional thirty (30) days to precaslaim after receipt of additional information.
If the provider fails to submit additional infornnart for review, the claim may be denied.
(d) The provider’s claims shall remain subject to thepayment claims review process until
the provider achieves three consecutive months avitinimum 70% clean claims rate. A
provider shall not withhold claims to avoid theinla review process. If the provider does not
meet this standard within six (6) months of beitaced on prepayment claims review, the
Department may implement sanctions, including teatidon of the applicable Medicaid
Administrative Participation Agreement, or contitioa of prepayment review for an additional
six (6) month period. In no instance shall prepangtitlaims review continue longer than twelve
(12) months.
(e) The decision to place a provider on prepaynmeriew does not give rise to a contested
case appealable under Chapter 150B of the Genetak&s. A provider may not appeal or
otherwise contest a decision of the Departmentaoepa provider on prepayment review. A
determination by the Department that the provideémadt satisfy the threshold set forth in
subsection (d) above is an adverse determinatimhtre® provider is entitled to appeal such a
determination. The provider maintains its rightfipeal the denial of any claims subject to
prepayment claims review by the Department in atanoce with procedures set forth by the
Department and its fiscal agent.
() Nothing in this Section shall prevent the Depgent from engaging in random
prepayment claims review or otherwise reviewinquditing providers’ claims before payment.
(a) The Office of Administrative Hearings is prbhiéed from issuing a stay of the
Department’s decision to place a provider on prapat review.




Authorized for newly enrolled providers at Secti@®1 of the Affordable Care Act; codifies
existing DHHS prepayment review procedures whiehadlowed under existing federal
regulations.

108C-6. Threshold Recovery Amount.

The Department shall not pursue recovery of MedicaiHealth Choice overpayments owed to
the State for any total amount less than $150.0&€sardirected to do so by the Centers for
Medicare and Medicaid Services or unless such exgonvould be cost effective and in the best
interest of the State of North Carolina and Mediaaiipients.

Not required by the Affordable Care Act; necessargnaximize cost efficiency. In the absence
of this statute, the State Medicaid Agency is neglby Part 433 of Title 42 of the U.S. Code of
Federal Regulations to collect all improper overpagnts regardless of amount. CMS has
indicated that a State can establish a minimum etisttive threshold.

108C-7. Cooperation with investigations and audits.

@) Providers must permit all announced and unannousitedisits, audits, investigations,
post-payment reviews or other program integrityvétets conducted by licensing agencies,
requlatory boards, the Department, its Divisionmsgt®contractors, vendors, or authorized agents.
Providers who fail to grant prompt and reasonabtess or who fail to timely provide
documentation to licensing agencies, requlatorydsyahe Department, its Divisions, or its
contractors, vendors, or authorized agents shajubgct to a $500.00 per day fine and may be
terminated from the NC Medicaid or NC Health Chaicegrams.

(b) The Department shall establish deadlines of nothess 24 hours for providers to submit
documentation in response to announced and unaneduite visits, audits, investigations,
post-payment reviews or other program integrityvitas. Once the provider has been notified
in writing of the findings, including but not lin@d to any overpayment determination, resulting
from any announced or unannounced site visit, aimliestigation, post-payment review or other
program integrity action, the provider shall haeenmore than thirty (30) business days in which
to submit additional documentation to the Departineghonger if the provider can show good
cause. There shall be no additional opportunitieshich to submit further documentation for
review by the Department in relation to the spedfidit, investigation or post-payment review
findings. This Section does not apply to crimimsestigations conducted by the Medicaid
Investigations Unit of the Attorney General's Offic

(c) Nothing in this Chapter shall be construed to lithé ability of the federal government,
the Centers for Medicare & Medicaid Services, th8.UDepartment of Health and Human
Services Office of Inspector General, the U.S. Dpant of Justice, or any of the foregoing
entities’ contractors or agents, to enforce federglirements for the submission of
documentation in response to an audit or investinat

This Section attempts to establish similar requésts at the State level that are now in place at
the federal level pursuant to Section 6408 of tfierdable Care Act.

Note: 108C-8 through 108C-10 not required by the Affordable Care Act.

108C-8. Collaboration among agencies to ensure effective investigation, monitoring and
prosecution of M edicaid fraud and abuse.
(a) All state regulatory agencies, licensing Boards acatediting bodies that are involved in
the monitoring, investigation, licensure, or pragém of health care providers are




directed to meet on a reqgular basis, but no mdendhan quarterly, to facilitate early

identification of payment error trends, review gdares for incident reporting and

response and identify system challenges and inst@mgiies with the goal of improving
operational performance of the NC Medicaid and N&alkh Choice programs at the state
and provider level.

(b) Meetings shall consist of a closed session angan session:

(1) Closed Session: Licensing boards, law enforcemedtstate regulatory agencies
will share information, to the extent they are auided or permitted under federal
and state law, regarding actions taken againstheaie providers, and will
develop strategies and procedures for respondifraid, abuse, neglect,
exploitation, and quality of care issues.

(2)  Open Session: Stakeholders, provider represeesatand other health care
professionals, including health insurers and phaynbe@nefit managers will be
invited to participate.

(c) The Department shall establish and announce thénmgseschedule, and meetings shall
be chaired by the State Medicaid Director or his@rdesignee.

108C-9. Provider Enrollment Criteria
€)) Providers who submit an initial application for eiiment in NC Medicaid or NC Health
Choice, including applications for a new practicesite location, shall be required to submit an
attestation and complete required trainings podrding enrolled. Currently enrolled providers
shall be required to submit an attestation and d¢etmpequired trainings within six months of
the enactment of this Chapter.
(b) The attestation shall contain a statement thaagipicant has the minimum business
requirements necessary to comply with all fedendl state requirements governing the Medicaid
and Children’s Health Insurance programs, doeswetany outstanding taxes or fines to the
U.S. or N.C. Departments of Revenue or Labor oBimployment Security Commission, does
not owe any overpayment, assessment, or fine thl€h&ledicaid or Health Choice programs or
any other State Medicaid or Children’s Health lasime Program, and has implemented a
corporate compliance program as required underdietiav.
(c) A provider representative shall be required torattigainings on at least the following
topics prior to the provider being enrolled in € Medicaid or Health Choice programs:

(1) Basic Medicaid 101, including the Basic MedicaidliBg Guide, audit procedures,

common billing errors and how to avoid them;

(2) How to identify Medicaid recipient fraud;

(3) How to report suspected fraud or abuse; and

(4) Medicaid recipient due process and appeal rights.
Online training shall be available for completibimdugh the Department’s website. The
Department may charge a fee for such training asssary to control costs.
(d) Making any false or misleading statement in arstdteon or enrollment application shall
be grounds for denial or termination of, or pernmrexclusion from, enroliment in the NC
Medicaid or NC Health Choice programs.

108C-10. Change of Ownership and Successor Liability

(a) _For purposes of health care providers subjedtitodhapter, any of the following
occurrences shall constitute a change of ownership:
(1) Partnership. In the case of a partnershiptéh®val, addition, or substitution of a
partner, unless the partners expressly agree agesras permitted by Chapter 59 of the
General Statutes, constitutes change of ownership.




(2) Limited Liability Company. In the case of ahQ, the withdrawal or removal of a
member, or when a person acquires a membershigshteom the LLC or when a business
entity converts or merges into the LLC pursuarChapter 57A of the General Statutes,
constitutes change of ownership.
(3) Unincorporated sole proprietorship. Transfetitté and property to another party
constitutes change of ownership.
(4) Corporation. The merger of the provider corpiorainto another corporation, or the
consolidation of two or more corporations, resugftim the creation of a new corporation
constitutes change of ownership. Transfer of cagostock or the merger of another
corporation into the provider corporation doescawistitute change of ownership.
(5) Leasing. The lease of all or part of a provideility constitutes change of ownership of
the leased portion. The provider agreement wikhdsigned to the lessee only to the extent
of the leased portion of the facility.
(b) Notice to the Department. A provider must notife Department at least thirty (30) days
prior to the effective date of any change of owhgrs&nd provide a copy of the document(s)
which the provider purports to constitute the salease agreement between the parties.
(c) Assignment of agreement. When there is a chahgenership as specified in paragraph (a)
of this section, the existing provider agreemeiit avitomatically be assigned to the new owner.
(d) Conditions that apply to assigned agreememsagsigned agreement is subject to all
applicable statutes and regulations and to thestard conditions under which it was originally
issued including, but not limited to, the following
(1) Any existing plan of correction.
(2) Compliance with applicable health and safeiyndards.
(3) Assumption of any liability associated with #igreement.
(4) Payment of any outstanding debts, recoupmer&payments, assessments, taxes, or
other accounts receivables owed to the DepartnrehedState of North Carolina arising
from the agreement.
(e) If the purchaser or lessee elects not to accpinsfer of the provider agreement, then the
old agreement should be terminated, and the pugcloadessee is considered a new applicant
The Department may deny the application based gmatstanding debts, recoupments,
overpayments, assessments, taxes, or other aceeanaigables owed to the Department or the
State of North Carolina arising from the previoasegment.

SECTION 2. The Division, in consultation with stakeholder goswand the North Carolina
Department of Justice, may study the status ofinehand other employment background
checks among all providers and healthcare licensiragds and may make recommendations to
the 2012 reqular session of the General Assembigaraing the use of background checks with
respect to participation in the Medicaid and He@ltloice programs.

Section 2 is a recommendation from the NCIOM Frand Abuse Workgroup; not required by
the Affordable Care Act.

SECTION 3. Chapter 108A is amended to read:

§ 108A-54.2. Proceduresfor ehangirg-medical or clinical coverage policy.

(a) The Department shall develop, amend, and adegtcal_or clinicatoverage policy in
accordance with-the-fellowinghis section.

(b) Medical and clinical coverage policy is defiregithose policies, definitions, or guidelines
utilized to evaluate the health conditions of dpient so as to determine eligibility,




authorization, or continued authorization for ae®@ad procedure, product, or service and to
establish requirements for how a covered proceguoeluct, or service shall be delivered by a
provider, including but not limited to service reds requirements.
(c) The Department shall:
(1) During the development of new medical or clahimoverage policy or amendment to
existing medical coverage policy, consult with @eek the advice of the Physician
Advisory Group and other organizations the Secyelaems appropriate. The Secretary
shall also consult with and seek the advice ot@ffs of the professional societies or
associations representing providers who are affdzyehe new medical or clinical
coverage policy or amendments to existing medicalinical coverage policy.
(2) At least 45 days prior to the adoption of nevamended medical or clinicabverage
policy, the Department shall:
a. Publish the proposed new or amended medicdinicat coverage policy on
the Department's Web site;
b. Notify all Medicaid providers of the propose@wn or amended policy; and
c. Upon request, provide persons copies of theqz@gh medical or clinical
coverage policy.
(3) During the 45-day period immediately followipgblication of the proposed new or
amended medical or clinicabverage policy, accept oral and written commentthe
proposed new or amended policy.
(4) If, following the comment period, the proposesiv or amended medical or clinical
coverage policy is modified, then the Departmeialdisht least 15 days prior to its
adoption:
a. Notify all Medicaid providers of the proposedipg
b. Upon request, provide persons notice of amentbnerihe proposed policy;
and
c. Accept additional oral or written comments dgrthis 15-day period.

Section 3 was proposed by the Associations and deddoy the Department; not required by the
Affordable Care Act.

SECTION 4. Section 150B-1 of the General Statutesis amended to read:

(d) Exemptions from Rule Making. — Article 2A ofistChapter does not apply to the
following:
* % %
(9) The Department of Health and Human Serviceslopting new or amending
existing medical coverage policies under the Stdicaid Program pursuant to
N.C. Gen. Stat. 8108A-54.2.

* % %

(e) Exemptions From Contested Case Provisions.e-cbhtested case provisions of this
Chapter apply to all agencies and all proceedingexpressly exempted from the Chapter. The
contested case provisions of this Chapter do nalydp the following:

* % %




Section 4 is necessary to correct an outdated letiye change from the 2008 budget bill (which
expired July 2010).

SECTION 5. Section 150B-34 of the General Statutesis amended to read:

@ Except as provided in G.S. 150B-36(c) aubsection (c) of this section, in each
contested case the administrative law judge shakena decision that contains findings of fact
and conclusions of law and return the decisiorhtodgency for a final decision in accordance
with G.S. 150B-36. The administrative law judge |sldecide the case based upon the
preponderance of the evidence, giving due regattigalemonstrated knowledge and expertise
of the agency with respect to facts and inferengiéhkin the specialized knowledge of the
agency. All references in this Chapter to the adstrative law judge's decision shall include
orders entered pursuant to G.S. 150B-36(c).

(b) Repealed by Session Laws 1991, c. 3, s.

(c) Notwithstanding subsection (a) of thisteet in cases arising under Article 9 of
Chapter 131E of the General Statutes, the admatigtr law judge shall make a recommended
decision or order that contains findings of facd @onclusions of law. A final decision shall be
made by the agency in writing after review of thica@l record as defined in G.S. 150B-37(a)
and shall include findings of fact and conclusiofidaw. The final agency decision shall recite
and address all of the facts set forth in the renended decision. For each finding of fact in the
recommended decision not adopted by the agencyadbacy shall state the specific reason,
based on the evidence, for not adopting the firgliofgfact and the agency's findings shall be
supported by substantial evidence admissible u@dgr 150B-29(a), 150B-30, or 150B-31. The
provisions of G.S. 150B-36(b), (b1), (b2), (b3)ddd), and G.S. 150B-51 do not apply to cases
decided under this subsection.

(c2) Notwithstanding subsection (a) of this sectionall cases arising from decisions
made by the North Carolina Department of Health Hinehan Services in its capacity as the
Medicaid single state agency as set forth in Subpasf Part 431 of Title 42 of the Code of
Federal Reqgulations, the administrative law judiggllsnake a recommended decision or order
that contains findings of fact and conclusions a#.l A final decision shall be made by the
agency in writing after review of the official redoas defined in G.S. 150B-37(a) and shall
include findings of fact and conclusions of lawheTprovisions of G.S. 150B-36(b), (bl), (b2),
(b3), and (d), and G.S. 150B-51(a), (b), (c), apddo not apply to cases decided under this
subsection.

(d) Except for the exemptions contained i8.G.50B-1(c) and (e), and subsection (c) of
this section, the provisions of this section regegdhe decision of the administrative law judge
shall apply only to agencies subject to Article f3tlus Chapter, notwithstanding any other
provisions to the contrary relating to recommendedisions by administrative law judges.
(1973, c. 1331, s.1; 1985, c. 746, s. 1; 198878, ss. 5, 23; 1987 (Reg. Sess., 1988), c. 1111, s
21; 1991, c. 35, s. 6; 2000-190, s. 6.)

SECTION 6. Section 150B-51 of the General Statutesis amended to add a new subsection
(e) asfollows:

(e) In reviewing a final decision in a contestede&in which an administrative law judge made a
recommended decision in accordance with 150B-34th2)Superior Court shall examine all the
record evidence to determine whether there is anhat evidence to justify the final agency
decision.




Sections 5 and 6 are necessary to bring DHHS iatogtiance with 42 C.F.R. 431.10(e).

SECTION 7. Thisact is effective when it becomes law.




